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1. Introduction”

The high percentage of intermarriage between Jews and non-Jews in Germany as well as in the
United States means that diverse religious traditions’ perceptions and attitudes regarding end-
of-life issues might become relevant in considering how to assist terminally ill family members
to die. This is even more exigent since a situation that forces the family members to face the
impending death of a beloved family member might expose conflicts deriving from different
religious backgrounds that were not perceivable before. This research paper deals with a
Jewish-Protestant case in Germany in order to explore the complex aspects and layers involved
in interreligious end-of-life issues. For this purpose, | will analyze the halakhic arguments in their
historical context and development that are frequently referred to in responsa and articles
dealing with suicide and assisted suicide. From the results of this analysis, | will derive additional
arguments that contribute to a response to this complex case.

1.1. The Case

A congregational rabbi in Germany is approached by a female member (A), 18 years old,
regarding her Jewish mother (B) who is terminally ill with breast cancer: due to radiotherapy,
the skin of the upper part of B’s body is blotched with lumps that are pus-filled and excrete a
fetidness that is difficult to tolerate; B perceives disgust by herself and by others leading her to
feel disgraced and diminished in her dignity (kavod). The father (C), who is Protestant, ignores
the situation and still believes that there is a chance for his wife to survive whereas B has given
up any hope and is looking forward to her death. Moreover, she has collected sleeping pills
secretly and hidden them in the bedroom on the second floor in order to commit suicide in case
she cannot tolerate the suffering anymore. Currently, she is still at home lying in the living room
on the first floor since she cannot climb the stairs to the bedroom on the second floor anymore.
She is treated by a physician and a nurse who comes twice a day (morning and evening).
However, the pain reliever has to be administered mainly by her husband and her daughter and
thus is insufficient. During pain attacks, she asks her daughter (A) to bring her the sleeping pills
in order to commit suicide. She did not talk with her husband about her desire to die since she is
absolutely convinced that he would refuse her request and even destroy the sleeping pills if he

“lam very grateful to Rabbis Mira Wasserman Ph.D. and David Teutsch Ph.D. for their editorial remarks.



found them. Whereas B is Jewish but religiously uninvolved, attending services and observing
rituals only infrequently, her Protestant husband (C) was very attached to his Protestant
community before they fell in love. Because of their marriage, C abandoned his Protestant
affiliation, but now in the crisis, he feels attracted to Protestantism again.

This case illustrates the kind of problem that may arise in many interreligious families. This
paper will demonstrate some options how for dealing with different religious traditions.

The controversial issues in this case are: 1) Can B’s will to commit suicide be justified in the
Jewish tradition? 2) Can A assist her according to the Jewish tradition? 3) How can this be
explained to C in ways that are understandable for him as a Protestant?

Before these questions are discussed, the German legal situation is described because it frames
the context.

1.2. The German legal situation

The legal situation in Germany is ambiguous since the German Parliament adopted an
amendment of the Criminal Law Code on November 6, 2015 that on one hand criminalizes any
commercial assisted suicide and only exempts “close relatives or other people who are close to

"1 This might be interpreted to

the person wishing to commit suicide ... from criminal liability.
mean that a relative who assists suicide is not liable according to criminal law but nevertheless
commits a (criminal) transgression. The German reservation against assisted suicide derives to a
large extent from the Nazi crimes when the word “euthanasia” was used as a euphemism for
the murdering of disabled persons who were regarded as “use- and worthless” and as a burden

for the economy system. > Moreover, the Nazi propaganda movie “Ich klage an” (I accuse) from

! Strafgesetzbuch (StGB) § 217 GeschiftsmaRige Férderung der Selbsttétung: (1) Wer in der Absicht, die
Selbsttotung eines anderen zu fordern, diesem hierzu geschaftsmalig die Gelegenheit gewahrt, verschafft oder
vermittelt, wird mit Freiheitsstrafe bis zu drei Jahren oder mit Geldstrafe bestraft. (2) Als Teilnehmer bleibt
straffrei, wer selbst nicht geschaftsméaRig handelt und entweder Angehdoriger des in Absatz 1 genannten anderen ist
oder diesem nahesteht”. Online on: https://www.gesetze-im-internet.de/stgb/__217.html (last access 07/22/16);
English translation and summary on http://www.loc.gov/law/foreign-news/article/germany-parliament-adopts-
draft-act-to-criminalize-commercial-assisted-suicide/ (last access 07/24/16). On the other hand, any killing on
request is generally punished by imprisonment between six months and five years: ,Strafgesetzbuch (StGB)

216 Totung auf Verlangen: (1) Ist jemand durch das ausdriickliche und ernstliche Verlangen des Getéteten zur
Totung bestimmt worden, so ist auf Freiheitsstrafe von sechs Monaten bis zu fiinf Jahren zu erkennen. (2) Der
Versuch ist strafbar”. Online on: https://www.gesetze-im-internet.de/stgb/__216.html (last access 07/24/16).

% Immanuel Jakobovits and Henry Friedlander, Euthanasia, in: Encyclopaedia Judaica, ed. by Michael Berenbaum
and Fred Skolnik, 2nd ed., vol. 6, Detroit: Macmillan Reference, 2007, pp. 569-571. Gale Virtual Reference Library,
go.galegroup.com/ps/i.do?p=GVRL&sw=w&u=hsjs&v=2.1&id=GALE%7CCX2587506148&it=r&asid=e05daa094dd8c
a03854b95720balebb5 (last access 01/14/17).



1941 promulgated “killing on request” of terminally ill persons.? Therefore, in this paper the
word “euthanasia” is not used. Instead, | use the term “assisted dying” in order to describe
various forms of assistance to die: by withdrawal of impediments, or by interrupting life-
prolonging measures, even artificial nutrition, i.e. actions that are intended to remove
everything that prolongs the process of dying, in contrast to “assisted suicide”, i.e. to help
someone to commit suicide.” Assisted dying” and “assisted suicide” are to be distinguished from
“killing on request”.

Due to Nazi history, a strong aversion prevails in the German society against a utilitarian
approach to the idea of the “worth of life,” also out of fear that legalization of assisted suicide
might induce terminally ill persons to perceive themselves as a burden for the family so that
they might decide to commit suicide out of this feeling, but not out of what is best for them.
This so-called “slippery slope”-argument that is also given in American and Israeli articles
assumes that “once voluntary euthanasia is permitted [...] we shall unavoidably go downhill to
allowing quasi-voluntary and finally even involuntary euthanasia."*

In any case, according to the German legal situation, the person who assists suicide has to justify
his/ her decision. How far might this person find support in a Jewish perspective on assisted
suicide? Can this Jewish perspective moreover be translated into a German Protestant context?

2. Suicide and assisted suicide in the Jewish tradition

In order to discuss Jewish perspectives on assisted suicide, first of all the attitudes in the Jewish
tradition regarding suicide and assisted suicide should be analyzed.

* The movie is still forbidden in Germany; for a clip with English subtitles see
https://www.youtube.com/watch?v=PmIJpL3XZglE (last access 01/22/17).

* Cf. No’am J. Zohar, Alternatives in Jewish Bioethics, Albany: State University of New York Press, NY 1997, pp. 61-
62, Peter Knobel, Suicide, Assisted Suicide, Active Euthanasia. A Halakhic Inquiry, in: Walter Jacob/ Moshe Zemer
(eds.), Death and Euthanasia in Jewish Law: Essays and Responsa, Pittsburgh, PA/ Tel Aviv: Rodef Shalom Press,
1995, pp. 27-59, here p. 49, n. 3; for Israel cf. the (German translation) of the report of the public commission that
prepared the draft of the new Israeli law on assisted dying, presented to the Israeli government on January 20,
2002: Bericht der offentlichen Kommission betreffend den Patienten am Lebensende. Gesetzesvorschlag,
abweichende Meinungen, Empfehlungen, in: Peter Hurwitz/ Jacques Picard/ Avraham Steinberg (eds.), Jiidische
Ethik und Sterbehilfe. Eine Sammlung rabbinischer, medizinethischer, philosophischer und juristischer Beitrdge,
Basel: Schwabe, 2006, pp. 189-219, here p. 217; cf. David A. Teutsch, Preserving Quality of Life toward the End-of-
life: A Values Based Approach (Unpublished draft 01/28/16), pp. 4-5, referring to the development in Belgium and
the Netherlands with a very liberal legislation regarding assisted suicide.



2.1. Ancient Jewish perspectives on suicide

Generally, life is considered a great good,” given and taken by God. For instance, the daily
morning blessing “Elohay neshamah”, based on the Babylonian Talmud, Berakhot 60b, reserves
the right to take life to God as the creator. Therefore, God as creator (koneh) is regarded as the
possessor (koneh) all of creation,® including every life.

Therefore, only few cases of suicide are known in the ancient Jewish tradition. Four cases of
suicide are mentioned in the Bible, that of King Saul and his arm-bearer (1 Sam. 31:4-5), Samson
(Judges 16:30) and Ahitophel (2 Sam. 17:23);’ they do not support a conclusion that suicide was
generally permitted in biblical times. Moreover, according to some interpretations in ancient
rabbinic Judaism, suicide is generally prohibited, as Midrash Genesis Rabbah explains on Gen.
9:4 “’but [akh] for your own life-blood’ (NJPS): to include somebody who strangles himself —
Saul, too? It teaches 'but’ [akh]"s; thus, the additional akh signifies that God will require a
reckoning of “your blood” but [akh] not of Saul’s blood. Therefore, the cases of Saul and Samson
were to be explained and justified® whereas Ahitophel’s suicide was rejected as illegitimate
murder.*°

Not surprisingly, the ancient rabbinic tradition only mentions a few further cases of suicide. One
of these rare exceptions is the case of 400 children in the Babylonian Talmud who jump into the
sea in order not to become victims of child abusers (bGittin 57b). The fact that this suicide is
commented on in the Talmud only by quoting Ps. 44:23 might demonstrate the silent
agreement that the suicide is perceived as legitimate martyrdom/ kiddush ha-shem
(sanctification of the divine name): “It is for Your sake that we are slain all day long, that we are
regarded as sheep to be slaughtered” (NJPS).' Consequently, martyrdom becomes limited in

> Cf. for instance the commandment to choose life (Deut 30:19); cf. Kassel Abelson, Suicide. YD 345:2.2005,
https://www.rabbinicalassembly.org/sites/default/files/public/halakhah/teshuvot/20052010/abelson_suicide.pdf
(last access 12/11/16), p. 2.

® Elliot N. Dorff, Assisted Suicide. YD 345.1997a,
https://www.rabbinicalassembly.org/sites/default/files/public/halakhah/teshuvot/19912000/dorff_suicide.pdf
(last access 12/11/16), p. 380, and ibid., n. 3.

7 Abelson, Suicide, p. 2. Cf. Louis Isaac Rabinowitz et al., Suicide, in: Encyclopaedia Judaica, ed. by Michael
Berenbaum and Fred Skolnik, 2nd ed., vol. 19, Detroit: Macmillan Reference, 2007, pp. 295-297. Gale Virtual
Reference Library,
go.galegroup.com/ps/i.do?p=GVRL&sw=w&u=hsjs&v=2.1&id=GALE%7CCX2587519339&it=r&asid=bcd2a2f5043600
898b0b5624b3c59aea. (last access 01/21/17).

8 My own translation of the text provided by Jehuda Theodor/ Chanoch Albeck, Midrash Bereshit Rabbah. Critical
Edition with Notes and Commentary. 3 vols. (Hebrew), 2" ed. with additional corrections by Ch. Albeck, reprint
Jerusalem: Shalem Books, 1996, p. 324, parashah 34:9, § 5.

? For instance that Saul would have died anyway if not by himself then by the Philistines, cf. Abelson, ibid., p. 2 n. 8.
10y, Abelson, ibid., p. 2 n. 9.

" Dorff, Matters, p. 181. Cf. the famous case of Masada reported by Flavius Josephus: The rebels who had fled to
Masada from Jerusalem in 70 C.E. not only killed themselves but also their wives and children in 73/74 C.E. in order
not to fall into the hands of the Roman conquerors; cf. Guy D. Stiebel, Masada, in: Encyclopaedia Judaica, ed. by
Michael Berenbaum and Fred Skolnik, 2nd ed., vol. 13, Detroit: Macmillan Reference, 2007, pp. 593-599. Gale



the Talmudic tradition to three exceptions: if otherwise someone is forced to commit murder,
public idolatry, or incest instead of choosing death. In these three cases, suicide is even
commanded, however it is committed for the sake of God, not for one’s own sake or benefit.*?
On the other hand, these exceptions underline that the Jewish tradition recognizes an ultimate
obligation to protect, serve and save life, pikkuach nefesh.

Significantly, this ultimate value of life is traditionally only limited by the right to cause death
actively in the case of war or death penalty. Consequently, a mitah yaffah, a “nice/ good death,”
is defined in the Babylonian Talmud and in Rashi’s commentary as a “quick death,” sheyamut
maher (bSanh 45a) regarding a person who is sentenced to death™ — not a terminally ill person.
On the other hand, if the pain of a person sentenced to death is taken into consideration, why
should an “innocent” person suffering from intolerable pain not be allowed even more to
benefit from a mitah yaffah?'*

While rabbinic tradition does not relate the concept of mitah yaffah to terminal illness, there
are cases of accelerated death that are discussed in the traditional sources. In the following, |
will reread the three best known and most quoted stories (two from the Talmud, one from the
Middle Ages) dealing with accelerated death in the rabbinic tradition, analyze them in the
context of the development of Halakhah, and consider how these three stories might build a
bridge to the actual case by raising arguments that permit assisted suicide in clearly defined
circumstances.

2.2. Two Talmudic stories about accelerated death
2.2.1 Rabbi Chaninah ben Teradyon

The most famous and therefore most frequently quoted case dealing with the issue of “assisted
dying”? is that of Rabbi Chaninah ben Teradyon whom the Romans had sentenced to death by

Virtual Reference Library,
go.galegroup.com/ps/i.do?p=GVRL&sw=w&u=hsjs&v=2.1&id=GALE%7CCX2587513369&it=r&asid=0cf7d168020a8d
1dbc3630be914f3c09. (last access 01/14/17).

12 Dorff, Matters, p. 181.

% Leonard S. Kravitz, Einige Gedanken Uber judische Tradition und Patienten am Lebensende, in: Peter Hurwitz/
Jacques Picard/ Avraham Steinberg (eds.), Jiidische Ethik und Sterbehilfe. Eine Sammlung rabbinischer,
medizinethischer, philosophischer und juristischer Beitrdge, Basel: Schwabe, 2006, pp. 71-90, here 74; this article is
rather similar to an earlier English article by the same author: Leonard Kravitz, Euthanasia, in: Walter Jacob/ Moshe
Zemer (eds.), Death and Euthanasia in Jewish Law: Essays and Responsa, Pittsburgh, PA/ Tel Aviv: Rodef Shalom
Press, 1995, pp. 11-25.

14 Cf. Kravitz (2006), p. 74.

15 Dorff, Matters, p. 181; Zohar, Alternatives, pp. 51-53; Kravitz (1995), pp. 13-15; Kravitz (2006), pp. 77-78; Tom
Kucera, Halacha, Aggada und Sterbehilfe. Nicht den Tod beschleunigen, aber auch nicht das Sterben verlangern —
eine Auseinandersetzung mit den Quellen (Halakhah, aggadah, and assisted dying. Not to hasten death but not to



burning (bAvodah Zarah 18a). In order to prolong his painful dying process, the Romans put
tufts of wool soaked with water around his chest. First, Rabbi Chaninah refused his students’
advice to inhale the flames thus accelerating his death with the argument that only the One
who had given life may take it and therefore a person is not allowed to injure himself. However,
when the executioner asked Rabbi Chaninah to assure him the life of the world to come if he
increased the flames and removed the tufts of wool in order to hasten his death, Rabbi
Chaninah agreed and even swore to him that he would do so. The executioner not only acted
accordingly so that Rabbi Chaninah died but even jumped himself into the flames, thus
committing suicide, whereupon a heavenly voice announced: Rabbi Chaninah ben Teradyon and
the executioner are appointed (mezummanin) to the life of the world to come. Rabbi Chaninah’s
case demonstrates an active intervention by the executioner in the category of kum ve-ase:*
With R. Chaninah’s explicit agreement, the executioner actively increased the flames and
withdrew the impediment, thus accelerating death. Moreover, this decision and action, even
the suicide, are justified by the heavenly voice. Consequently, Rabbi David Teutsch calls the
executioner “the hero of the story” and considers the “aggadic tale” a support for “the

17 Instructively, contemporary

possibility of interpretations about end-of-life pain avoidance.
thinkers who reject any kind of active assisted dying either omit mention of the increasing of the
flames™® or explain it not as an acceleration but as a “restoring ... to its original intensity” after
the fire had been reduced in the meantime in order to extend the suffering, comparable to the
function of the tufts of wool.'® The far-fetched nature of this explanation demonstrates how
provocative the fact is that Rabbi Chaninah asked to increase the flames, a detail that can
indeed serve as support for assistance in active dying. Significantly, however, apparently no
interpretations try to relativize Rabbi Chaninah’s case as a precedent by interpreting it as an

exceptional case that does not allow one to draw conclusions from it.

prolong dying — a debate with the sources), in: Elisa Klapheck (ed.), Jiidische Positionen zur Sterbehilfe, Berlin:
Hentrich, 2016 (Injanim. Vol. 1), pp. 61-87, here p. 73.

16 Kucera, p. 75.

v Preserving Quality of Life, p. 5.

8 For example Abraham S. Abraham, Euthanasia, in: Fred Rosner (ed.), Medicine and Jewish Law. Vol. 1, Northvale,
NJ 1993, pp. 123-136, here p. 129.

¥ Moshe D. Tendler as co-author of Moshe D. Tendler/ Fred Rosner, Quality and Sanctity of Life in the Talmud and
Midrash, in: Tradition 28,1, 1993, pp. 18-27, here p. 23: “One of us (MDT) has suggested that, as an extra measure
of cruelty not mandated by the Emperor or Governor, the Executioner had placed the wads of wet wool and had
lowered the flame. ‘Burning at stake’ had a formal protocol which was not followed by the cruel Executioner.
Restoring the flame to its original intensity is not considered an act of hastening death but merely the removal of
the extra measure of cruel torture introduced by the Executioner.” Also Kucera, pp. 78-79, notices this far-fetched
explanation.



2.2.2. Rabbi’s maid

In another frequently quoted case (bKetubbot 104a)®, the students of Rabbi Judah ha-Nasi or
Rabbi prayed to God to save his life, thus trying to prevent him from dying although he was
already “sought by those on the high,” as Rabbi’s maid realized. Since she observed his serious
suffering from illness, she decided that “those on the high should conquer those below,” hoping
that her decision would be approved “on high.” The students, however, did not interrupt their
prayers until she threw a vase from the roof, thereby silencing the students so that Rabbi’s soul
could depart. Here too, death is accelerated by the maid’s active and physical withdrawal of the
impediments: throwing of the vase to interrupt the students’ prayers that are understood as the
life maintaining mechanism.

This active interference advocating death was not acceptable to the later commentators: When
the Spanish talmudist Rabbenu Nissim ben Reuben Girondi or RaN (?1310-?1375)* referred to
this story in his commentary on bNedarim 40a, he used it as a proof for his ruling: “According to
my view one teaches [in the Talmud] that sometimes one must pray for mercy for a patient so
that he will die when he is suffering a lot and cannot live any more as we say in chapter ‘ha-
nose’ [bKetubbot 104a].”* RaN based his ruling on the interpretation that the maid only prayed
for Rabbi’s death and did not intervene more actively. However, even this abridged and
simplified interpretation was too far-reaching for later authorities and therefore not accepted;
for instance, R. Joseph Karo did not mention it in his authoritative code Shulchan Arukh.” In
their discussions of this case, RaN and many later halakhists who reject actively assisted dying
omit the fact that the maid actively intervened to hasten Rabbi’s death by throwing the vase.?*
This demonstrates that this story is indeed provocative and confirms that active assisted dying is
an outlying position in halakhic discourse.

As aggadic stories, both these cases have limited normative influence, but their inclusion in the
Babylonian Talmud means that they are frequently referred to in halakhic discourse.? In

%% Kravitz (1995), pp. 15-16; Kravitz (2006), pp.78-79, Kuéera, pp. 77-78.

2 Leon A. Feldman, Nissim ben Reuben Gerondi, in: Encyclopaedia Judaica, ed. by Michael Berenbaum and Fred
Skolnik, 2nd ed., vol. 15, Detroit: Macmillan Reference, 2007, pp. 280-281. Gale Virtual Reference Library,
go.galegroup.com/ps/i.do?p=GVRL&sw=w&u=hsjs&v=2.1&id=GALE%7CCX2587514885&it=r&asid=b9aeddeesdfc2al
cb17efc2318e61d319 (last access 01/14/17).

2 My own translation of the commentary follows the text printed in the Romm edition of the Babylonian Talmud.
Cf. the translation in the compilation of sources provided by Daniel Eisenberg, Praying for the Death of a Patient: A
Halachic View, online available as: download.swdaf.com/DafDocs/ketubot/ketubot104_Praying_for_Death.pdf (last
access 12/27/16). Abraham’s translation is rather loose.

B Yoreh Deah, Chapter 339: Laws of a Moribund Patient.

4 Abraham, p. 123. Cf. Kravitz (1995), p. 23, n. 15, with a similar observation regarding Fred Rosner, Jewish Bio-
Ethics, 1979, p. 271; J. David Bleich, Judaism and Healing: Halakhic Perspectives, New York 1981, p. 142.

** Cf. Zohar, p. 66, n. 28; Tendler and Rosner (p. 27, n. 12) refer to R. Tam as an authority who even used Midrash as
a “source of practical Jewish law (halakha lemaase) if it is unopposed by any Talmudic reference”.



scholarly articles about assisted dying, these cases are often cited in arguments that seek to
legitimate the active withdrawal of impediments.?

However, the post-Talmudic tractate Semachot/ Evel Rabbati and its reception in the Sephardic
Codes had a decisive impact on the medieval and modern interpretations of these two stories
since Semachot absolutely prohibits any form of accelerating death.

2.3 The post-Talmudic tractate Semachot/ Evel Rabbati and its reception in the Sephardic Codes

Already the Mishnah (mShabbat 23:5) prohibits closing the eyes of a dying person; anyone who
does this sheds blood (i.e. causes death) and thus becomes a murderer. In the Babylonian
Talmud the person who does this is compared to someone who puts his finger on a flickering
light and thus extinguishes it (bShabbat 151b).

Similarly, the post-Talmudic tractate “Semachot” not only quotes this tradition but mentions
further prohibitions of changes in the situation of the moribund, or goses (traditionally defined
as the terminally ill within the last 72 hours of life),?” out of fear that by doing so his death might
be accelerated: “Whoever touches and moves him [the moribund] is a murderer;” this
prohibition even includes any withdrawal of impediments?® and actions that might accelerate
death.

The prohibitions of Semachot are quoted in the first halakhic compendium, the Hilkhot Ha-RI”F
or Hilkhot Alfasi by Rabbi Isaac Alfasi (ha-RI”F), and from there adopted into the Sephardic
codes and thus became halakhically normative: Rabbi Isaac Alfasi quotes the prohibitions with
only some small variations and additions that do not change the content,*® similarly the
RaMBaM/ Maimonides in his Code Mishneh Torah (Hilkhot Avel 4:5)*° and Rabbi Jacob ben
Asher in his Turim (Tur Yoreh De’ah 339) offer more details but without changes in content.*”
Finally, R. Josef Karo bases the rulings in his Shulchan Arukh on the Turim (Yoreh De’ah 339:1).*?
However, since the Shulchan Arukh represents Sephardic tradition, it was only accepted as an
authoritative code by Ashkenazic Jewry thanks to the glosses by Rabbi Moses Isserles (1525 or
1530-1572) from Cracow’? that add the Ashkenazic tradition as the Mappah, the “tablecloth,”

*® See below 5.
%’ Cf. for instance Kravitz (2006), p. 81 n. 28 who refers to Joshua Falk, quoted by Immanuel Jakobovits, Jewish
Medical Ethics, New York: Philosophical Library, 1959, p. 121 and p. 349 n. 18.
8 Semachot (Evel rabbati), chap. 1 (quoted in the appendix of sources); translation into English quoted in Kravitz
(1995), p. 18. If not otherwise noted, all texts are quoted according to the Bar Ilan University Database, version 17.
2 Appendix of sources, source 2.
30 Appendix of sources, source3, marked in grey.
31 . .

Appendix of sources, source 4, marked in grey.
32 . .

Appendix of sources, source 5, marked in grey.
3 ¢f. Shlomo Tal and David Derovan, Isserles, Moses ben Israel, in: Encyclopaedia Judaica, ed. by Michael
Berenbaum and Fred Skolnik, 2nd ed., vol. 10, Detroit: Macmillan Reference, 2007, pp. 770-772. Gale Virtual



to the Shulchan Arukh, the “arranged table.” After the Shulchan Arukh was printed together
with Isserles’” Mappah inserted into it in Cracow 1578-1580, both works were thereafter always
printed together in this way and thus formed an inseparable unity among Ashkenazic Jewry. In
this way, the Sephardic Shulchan Arukh together with Isserles’ Mappah became authoritative
for Ashkenazic Jewry.

Isserles’ gloss on Yoreh De’ah 339:1 changes the trajectory of the halakhic discussion of assisted
dying. In contrast to the absolute prohibition to even touch a dying person that the Shulchan
Arukh adopted from Semachot, Isserles introduces a crucial differentiation: On the one hand,
Isserles forbids the acceleration of death for instance by putting keys of the synagogue under
the head of the dying. On the other hand, Isserles allows the removal of any impediment that
prevents the soul from leaving, even if this active removal explicitly includes touching, for
instance by removing salt from the tongue, without interpreting this action as acceleration of
death.

Isserles vote for a compromise seems to reflect his reliance on an earlier source that takes an
ambivalent approach to assisted dying: Shiltei Ha-gibborim, the glosses of Joshua Boaz ben
Simon Baruch (Italy, 16" century)* to the Hilkhot Alfasi to bMoed Katan 26b, first published in
the Italian Sabbioneta in 1554/55. Joshua Boaz’s gloss explicitly refers to medieval Ashkenazic
sources that fundamentally differ from the absolute prohibition in the Sephardic tradition since
they take the perspective of the moribund instead of the perspective on the moribund and thus
his/ her interests into consideration. By incorporating this gloss into his Mappah, Isserles made
consideration of the moribund’s interests part of the halakhically authoritative code.

2.4. Developments in medieval Ashkenaz regarding suicide and assisted suicide
2.4.1 Sefer Chasidim

Sefer Chasidim, the major work of medieval Ashkenazic piety attributed to Judah he-chasid (c.
1150-1217) from Speyer and Regensburg®” reads: “One does not cause that someone does not
die quickly, for instance [if there is] a woodchopper close to the house of a moribund (goses) so

Reference Library,
go.galegroup.com/ps/i.do?p=GVRL&sw=w&u=hsjs&v=2.1&id=GALE%7CCX2587509761&it=r&asid=bb20edc377739
2f7d4af59cd8af7f5db. (last access 01/11/17).

** Cf. Yehoshua Horowitz, Joshua Boaz ben Simon Baruch, in: Encyclopaedia Judaica, ed. by Michael Berenbaum and
Fred Skolnik, 2nd ed., vol. 11, Detroit: Macmillan Reference, 2007, p. 455. Gale Virtual Reference Library,
go.galegroup.com/ps/i.do?p=GVRL&sw=w&u=hsjs&v=2.1&id=GALE%7CCX2587510363&it=r&asid=48469f8363ba7
a16d0e60ad9ec9ab587. (last access 01/15/17).

33 Joseph Dan, Judah ben Samuel he-Hasid, in: Encyclopaedia Judaica, ed. by Michael Berenbaum and Fred Skolnik,
2nd ed., vol. 11, Macmillan Reference USA, 2007, pp. 490-491. Gale Virtual Reference Library,
go.galegroup.com/ps/i.do?p=GVRL&sw=w&u=hsjs&v=2.1&id=GALE%7CCX2587510433&it=r&asid=5bb6b5bb0c6cf4
18b668776428f78eac. (last access 01/11/17).
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that the soul cannot leave, one removes the woodchopper from there. And one does not put
salt on his tongue so that he cannot die. [But] if he said that he can only die if one puts him in
another place, then one does not move him from there”.3¢

According to Sefer Chasidim, one does not delay death, but if there is a cause for delay in place,
one is allowed to remove it. However, one is not allowed to move someone from his place, i.e.
to touch him in order to hasten death, even if this is the dying person’s desire. Thus, this new
distinction reflects an ambivalence: On the one hand, one is not allowed to change anything
that is directly connected with the dying person; on the other hand, one may actively remove an
exterior cause not directly connected to the dying that delays his/ her death. However, the will

of the dying person is not taken into consideration.

2.4.2. Tosafot to bAvodah Zarah 27b

In contrast to Sefer Chasidim, the Tosafot to bAvodah Zarah 27b introduce the category I'tovato,
“in his interest” [of the moribund], in order to explain two Talmudic traditions that seem to
contradict each other at first glance.?” According to the first tradition in bYoma 8543, it is
permitted to violate the Shabbat even in order to save a small amount of life (chayyei sha’ah,
“life of an hour”) whereas according to the second tradition in bAvodah Zarah 27b it is
permissible to hire a Gentile physician—an allowance normally prohibited to Jews— to help a
Jew who will certainly die soon since one is not concerned with the “life of an hour.” The
Tosafot explain that in both cases one acts according to the interest or benefit (/’tovato) of the
moribund; i.e. in the second case the terminally ill person will surely die and so the Gentile
physician cannot cause lasting harm but might provide temporary relief. However, in both cases
the Tosafot define the moribund’s interest or benefit, tovato, as living longer. By contrast, the
argument /"tovato in modern articles dealing with assisted dying is used to justify the opposite,
i.e. to help someone to die earlier;*® therefore, it should be accompanied by other arguments
derived from the medieval sources in order to be effective.

* See appendix of sources, source 6; here translated according to Bologna Print 1538, p. 86r, that differs only little
from Joshua Boaz’s quotations so that it reflects a version that was very close to his master copy or was his master
copy and was corrected by him, see appendix of sources, source 6, marked in grey; cf. Sefer Chasidim, edited by
Ruben Margaliyot, Jerusalem: Mosad Harav Kook, 1956/57, p. 443, § 723.

¥ see appendix of sources, source 7.

%8 Cf. Reisner, A Halakhic Ethic of Care for the Terminally Ill, pp. 36-38, n. 22.

** Dorff, Matters, p. 205: ,,When we apply that standard to some contemporary cases, we may have to abandon the
attempt to save life in the name of acting in the patient’s general best interests.” Cf. Teutsch, Preserving Quality of
Life, p. 2.
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2.4.3 The story about the very old lady

Maybe not incidentally, another medieval source switches the perspective, too, from the divine
to the human evaluation of life. Although this story is attributed to the well-known ancient rabbi
Jose ben Chalafta from Sepphoris in Galilee who was active in the third generation of the
Tanna’im (around 130-160 C.E.)* it is only attested in a rather late compilation of Midrashim,
Yalkut Shim’oni, presumably dating from the 13t century and attributed to Shim’on ha-darshan,
“the preacher”, from Frankfurt on Main,** maybe thus demonstrating that it only became
relevant in 13" century Ashkenaz. At first glance, the ancient story of Rabbi’s maid is rather
similar to this medieval case of a very old woman who was tired of living and therefore told
Rabbi Jose ben Chalafta that she disliked her “life of degeneracy or disgrace” (Hebrew chayyim
shel nevel), since she could not enjoy the taste of food and drink anymore and therefore would
like to die.** Asked by Rabbi Jose why she had lived so long, she replied that she went to
synagogue early every day even if she had to interrupt something for that. Rabbi Jose
recommended that she should not go to synagogue for three days. This she did, falling ill and
dying on the third day. Apparently, going to synagogue and thus praying had served as a life-
maintaining measure; interrupting these behaviors caused her death. In this sense, this story
might be interpreted as a case similar to that of Rabbi and his maid.

However, there are very significant differences between the two cases: The very old lady is not
suffering from a serious illness and pain but rather considers her life as chayyim shel nevel, “life
as degeneracy or disgrace.” This expression is not found in the ancient rabbinic literature but is
used here for the first time. Also unprecedented is the very old lady’s evaluative judgment
according to her own criteria of a worthwhile life — enjoying the taste of food and drink —
leading to the conclusion that without this enjoyment her life is meaningless. Moreover, her
criteria are not questioned by the rabbi but implicitly confirmed since he gives her important
advice on how to die quickly by interrupting the life maintaining-measure—going to synagogue.

Rabbi Jose’s advice can be interpreted as active assistance in dying;*® the very old lady’s death is
essentially caused by his telling her how to actively withdraw a life-maintaining measure
(stopping synagogue attendance). Moreover, the story presents a case where someone is not

0 ¢f. Giinter Stemberger, Einleitung in Talmud und Midrasch, 9™ totally revised ed. Miinchen: Beck, 2011, p. 92.

* Jacob Elbaum, Yalkut Shimoni, in: Encyclopaedia Judaica, ed. by Michael Berenbaum and Fred Skolnik, 2nd ed.,
vol. 21, Detroit: Macmillan Reference, 2007, pp. 275-276. Gale Virtual Reference Library,
go.galegroup.com/ps/i.do?p=GVRL&sw=w&u=hsjs&v=2.1&id=GALE%7CCX2587521181&it=r&asid=3ee83e2d75fd3f
a97eb7fa0feb03230b. (last access 01/11/17).

42 Appendix of sources, source 8; twice related in Yalkut Shim’oni (2 vols., reprint Jerusalem 1979/80): vol. 1, Ekev §
871, v. 2 § 943 (the first one relating to Deut. 11:19; both ending with Proverbs 8:34), see appendix of sources,
source 9. With no significant textual changes in the critical edition: Yalkut Shim’oni I’'Rabbenu Shim’on ha-darshan.
Osef midrashei Chaza“l la-Tora, Nevi’im, Ketuvim al-pi ketav-yad Oxford ..., 7 vols., Jerusalem: Mosad Harav Kook,
1972/73-2009/10, here vol. 5:1 Sefer Devarim, ed. by Dov ben ha-rav Aharon Hayman and ha-rav Yitzchak Shiloni,
p. 197. On the story cf. Kravitz (1995), pp. 16-17, Kravitz (2006), p. 80, Kucera, p. 78.

43 Kucera, p. 78.
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suffering physically but “only” from the loss of the enjoyment of life and dignity, kavod. Or
conversely: Losing the enjoyment of life and kavod is considered a kind of suffering. Thus, this
case concedes a great measure to the agency of the very old lady by evaluating the value of her
life from her own perspective — against the characterization of the Jewish tradition as a

mandate “to evaluate life from God’s perspective.”**

2.4.4 Piskei Ha-tosafot to Tosafot, bGittin 57b § 215, and its reception in late medieval Ashkenaz

The Tosafot to bGittin 57b (the already mentioned story of the 400 children who jumped into
the sea to avoid becoming victims of abusers) try to justify why these children committed
suicide, whereas Rabbi Chaninah stated in bAvodah Zarah 18a that it is better that the One will
take it (the soul) who has given it and that he should not hurt himself, i.e. one is not allowed to
commit suicide even in the case of torture. The Tosafists reconcile this alleged contradiction
between bGittin 57b and bAvodah Zarah 18a by arguing that “the 400 children were afraid of
suffering as we said [in bKetubbot 33b] if one had struck Chananiah, Mishael and Azariah [who
were thrown into the burning fiery furnace since they had refused to worship Nebuchadnezzar’s
statue of gold but were not burnt; Dan. 3] they would have worshipped the idol [i.e. they would
have been afraid of suffering, too, like the children]; and moreover, against their will they were

d,”* i.e. it was unclear in the case of the children if there was an end to

tortured but not kille
their suffering [as in the case of Rabbi Chaninah]; therefore, they were allowed to commit

suicide.*®

In the 14" or 15™ century at the latest, the unknown author of the Piskei Ha-tosafot, literally
“rulings of the Tosafists,” compiled summaries of the Tosafists’ explanations, shaped as halakhic
rulings.”” When he referred to the Tosafists’ explanation on these two specific cases in bGittin
57b, he significantly formulated the Tosafists’ explanation as a general rule: “In a time of
persecutions, it is allowed to kill oneself if one is afraid of suffering” — nN'Ta nywa :1xop n"7T
[0 M ARITYI INXY DX ANNY? NN, Consequently, this ruling of Piskei Ha-tosafot is also
guoted in manuscript versions of the Piskei Ha—tosafot48 that passed down independently from

“ Dorff, Matters, p. 187.

> My own translation, appendix of sources, source 9.

% Cf. the explanation by R. Jacob Ch. Charlap in his responsum “King Saul’s suicide in the light of the Halakhah”

[Hebrew], http://shaalvim.co.il/torah/maayan-article.asp?id=296 (last access 01/01/17), pp. 6-7

*7 On the Piskei Ha-tosafot cf. Ephraim E. Urbach, The Tosaphists: Their History, Writings, and Methods [Hebrew], 2

vols., 5t expanded ed., Jerusalem: Magnes, 1986, here vol. 2, pp. 734-736.

*8 Cf. the two manuscripts, both dating from the 15™ century and today preserved in Parma, Biblioteca Palatina:

Cod. Parma 2421 (De Rossi 107), fol. 49a, in Ashkenazic handwriting: |n aRITW 1NXY ANN7 NN NINTA Nyw2
arbs " dga o 15 aBll M aien agl i)

o = s e gq_;mbmw.ghlﬂ‘ winasye]

http://web.nli.org.il/sites/NLI/Hebrew/digitallibrary/pages/viewer.aspx?presentorid=MANUSCRIPTS&docid=PNX_

MANUSCRIPTS000072204-1#|FL16444186 (last access 01/21/17); and Cod. Parma 2757 (De Rossi 1305), fol. 52a, in
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the Tosafists’ commentary on bGittin 57b and thus demonstrate that the Piskei Ha-tosafot
received an autonomous authority.

Moreover, the ruling in Piskei Ha-tosafot derived from bGittin 57b is quoted twice by Rabbi
Alexander Suesslin ha-kohen (Erfurt, Frankfurt on Main, murdered 1349)* in his Sefer Ha-
aggudah (glosses on the tractates of the Babylonian Talmud), in his gloss on Rabbi Chaninah’s
statement in bAvodah Zarah 18a, however with significant additions: “It is better that the One
will take it [the soul] that has given it than to hurt oneself [i.e. to kill oneself]’: And these words
[refer to the case] that he knows by himself that he is able to endure the suffering but now, in
the time of persecutions, one is allowed to kill oneself so that one will not come into
temptation.”*° First, someone may decide by himself if he can withstand the torture or not and
in the latter case prefer to kill himself in order not to be led into “temptation” nissayon,
apparently to submit to idolatry. Moreover, in his gloss on bGittin 57b (the story of the 400
children who jumped into the sea), Alexander Suesslin ha-kohen quotes an explanation of “R’l”,
the Tosafist R. Isaac ben Samuel “the Elder”: “Rabbi Isaac explained that —in contrast to the
words in Avodah Zarah 18a:’lt is better that the One will take her that has given her [the soul]
than to wound oneself [in order to kill oneself]’ — here [in the Tosafot bGittin 57b “kaftzu”] they
were afraid of the suffering for we say ‘if one had struck etc. [Chananiah, Mishael and Azariah]’
[in bKetubbot 33b]; and from here, a support [may be derived] for those who killed themselves

and their children besides them in the time of persecutions.”**

Thus, this explanation only addresses the experience during the persecutions of the Crusades
when Jews killed not only themselves in order not to be handed over to their persecutors but
even killed their wives and children as once the rebels in Masada had done. This suggests that
the Ashkenazic experience had an impact on the perception of suicide and killing as legitimate
forms of martyrdom.

These sources leave the decision to kill oneself to the evaluation of the person who “is afraid of
suffering.” Might it be possible to extend this rule to another case in which the effect of
suffering is unclear, not because of persecution but because of illness? An answer on this
guestion would be given only at the beginning of the 20" century.

Italian handwriting: |"10'N [N AXITYD INXY ANNY7 MNIN NINTA NYWA; 1292 1?"‘””"0 m:.v,;nal By :see
http://web.nli.org.il/sites/NLI/Hebrew/digitallibrary/pages/viewer.aspx?presentorid=MANUSCRIPTS&docid=PNX_
MANUSCRIPTS000080153-1#|FL20872027 (last access 01/06/17).

49 [Without author], Alexander Suslin Ha-Kohen of Frankfurt, in: Encyclopaedia Judaica, ed. by Michael Berenbaum
and Fred Skolnik, 2nd ed., vol. 1, Detroit: Macmillan Reference, 2007, p. 630. Gale Virtual Reference Library,
go.galegroup.com/ps/i.do?p=GVRL&sw=w&u=hsjs&v=2.1&id=GALE%7CCX2587500759&it=r&asid=f19d068f329837
8d5d7c80a0235385c3. (last access 01/17/17).

*° Elazar Brizel (ed.), Sefer Ha-aggudah of Alexander Suesslin ha-kohen, 6 vols., Jerusalem: [no publisher], 1991-92,
here vol. “Nezikin”, p. 207 § 12 (my own translation).

> Brizel (ed.), Sefer Ha-aggudah, vol. “Nashim”, p. 283 § 96 (my own translation).
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2.4.5 Customs in late medieval Ashkenaz as reported by Joshua Boaz in his Shiltei Ha-gibborim

Joshua Boaz begins his gloss on the absolute prohibition in Semachot (2.3) by referring to a
custom practiced by some people that should be prohibited: These people used to remove the
cushion beneath a dying person so that the moribund can die quickly for they say that feathers
of poultry in the bed of the moribund cause the soul not to leave.” Joshua Boaz adds that he
“shouted” several times against this “bad custom” (ha-minhag ha-ra) in order to abolish it, but
was unsuccessful. Moreover, his rabbis differed from him and even Rabbi Nathan from Eger (in
Bohemia, today Cheb in the Czech Republic) wrote about it to allow it.

The custom that Joshua Boaz rejects not only involves the removal of the supposed impediment
in order to hasten death but also the touching of the dying person, an act that is clearly
forbidden according to Semachot. Significantly however, other rabbis did not forbid it; Nathan
Eger (c. 1360-c. 1435), who was a well-known rabbi in Bohemia and the neighboring territories
and cities in the west like Nuremberg,® explicitly allowed it, a decision that was apparently
established and thus became known to Joshua Boaz in northern Italy nearly a century later.
Moreover, Joshua Boaz gives evidence of an even more far-reaching custom where people tried
actively to shorten the suffering and hasten the death by putting keys under the head of the
dying person. This is evidence of the desire to actively assist dying persons already in pre-
modern times.

After some years, Joshua Boaz found support for his opinion in Sefer Chasidim, § 723, which
prohibits the removal of a dying person. Joshua Boaz admits that these words need
consideration (tzarikh iyyun) since at first glance the beginning of the paragraph states the
opposite, i.e. to remove the woodchopper. He resolves the putative contradiction in this way:

> Appendix of sources, source 10. Joshua Trachtenberg mentions this custom in his Jewish Magic and Superstition.
A Study in Folk Religion (New York: Atheneum, 1939, p.174), and explains: “Chicken feathers, no doubt because of
the relationship that existed between demons and this fowl, were believed to prolong the death-agony, and
therefore bedding containing such feathers was removed from beneath the dying man.” A. P. Bender (Beliefs, Rites,
and Customs of the Jews, Connected with Death, Burial, and Mourning, in: Jewish Quarterly Review 6,2, 1894, pp.
317-347, here pp. 343-346) refers to the very long-living or even immortal bird called chol, phoenix, in Gen R 19:5,
or milcham in other ancient traditions and other ancient Jewish traditions. R. Zelikman Bing (d. c. 1473, a talmudist
active mostly in Bingen near Mainz) mentions the custom practiced by women on Rosh Chodesh who wore clothes
with patches of fur on them because the fur and its hair resembles wings and feathers pointing to Ps 103:5 “so that
your youth is renewed like the eagle’s” (NJPS): Similarly, God will renew the women in the future for they had not
contributed their earrings to the Golden Calf. Thus, the feathers in the cushion may resemble renewal of life
according to the medieval Ashkenazic tradition and therefore had to be removed in order not to prolong life
(zelikman Bing, MHR"Z Bing: Novellae, Explanations, and Rulings by Zelikman of Bingen, Outstanding Student of
Maharil [Hebrew], ed. by Binyamin S. Noyzatz, Mosheh Ch. Nayman and Yisrael M. Peles, Jerusalem: Makhon
Yerushalayim, 1984/5785, pp. 117-118; on Zelikman Bing see extensively Israel Jacob Yuval, An Appeal Against the
Proliferation of Divorce in Fifteenth Century Germany (Hebrew), in: Zion 48, 1983, pp. 177-215, XVIf.

>3 Cf. Israel Jacob Yuval, Scholars in Their Time. The Religious Leadership of German Jewry in the Late Middle Ages
(Hebrew), Jerusalem: Magnes, 1988, pp. 172-194. In the literature quoting this ruling, his name is rendered
incorrectly, for instance by Steinberg as “Igara” or Zohar as “Hungary”, thus wrongly identifying his geographical
location.
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Of course it is forbidden to do anything that delays death like
chopping wood so that the soul delays to leave or to put salt on his
tongue so that he does not die quickly. Consequently, it is allowed
to do everything that derives from there, i.e. to remove the
impediment, but it is forbidden to do anything that accelerates
death and the departing of his soul. Therefore, it is forbidden to
remove the dying from his place and to put him down at another
place so that his soul can depart. Hence, it is also forbidden to put
keys of the synagogue under the head of the dying person so that
he dies quickly because this, too, makes his soul depart quickly.
Accordingly, anything that causes his soul not to depart may be
removed, and there is nothing in it for he does not put his finger
on the candle and does not do a deed. But to put something on
the dying or to move him from place to place so that his soul may
depart quickly seems to be definitely forbidden for he puts his
finger on the candle.>

Joshua Boaz found a compromise between the active customs to accelerate death and the
absolute prohibition in Semachot and turned the ruling in Sefer Chasidim the other way round
by transferring it from an absolute prohibition into a positive prescription that even involves the
touching of the dying person. This compromise is picked up by Moses Isserles in his Mappah at
Shulchan Arukh, Yoreh De’ah 339:1, and thus codified: “If there is something that prolongs
[causes a delay of] the leaving of the soul, for instance if there is a sound of pounding close to
this house for instance a woodchopper or one has salt on his tongue that prevents him from
dying one is allowed to remove it since there is no other act in it other than the removal of the
impediment.”> At the same time, Moses Isserles omitted the tradition of the Piskei Ha-tosafot
and Sefer Ha-aguddah that in times of persecutions one might kill oneself out of fear of
suffering.

2.5. The further development in halakhic sources until the beginning of the 20" century

When the talmudist Tzvi Hirsh ben Azriel from Vilna (d. May 23, 1737)°° collected updated
rulings on Yoreh De’ah of the Shulchan Arukh in his Beit Lechem Yehudah (printed Amsterdam
1732/33 and Fuerth 1747), he added to Moses Isserles’ gloss to Yoreh De’ah 345:3. According to

> My own translation; cf. the translation in Zohar, Alternatives, pp. 40-41.

35 My own translation, cf. Elon, Medicine and Law, pp. 744-745; Dorff, Matters, p. 199; cf. Avram Israel Reisner, A
Halakhic Ethic of Care for the Terminally Ill. YD 339:1.1990a, 1990,
www.rabbinicalassembly.org/sites/default/files/assets/public/halakhah/teshuvot/19861990/reisner_care.pdf (last
access 12/13/16), p.

%6 Cf. on him Solomon Baruch Nissenbaum, On the History of the Jews in Lublin (Hebrew), Lublin 1899-1900, p. 69.
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Isserles, a Jewish thief who is executed by the non-Jewish authorities is not considered as having
committed suicide willingly so that all regular mourning rituals are performed.>’ Ben Azriel
added the following case: Even if such a person kills himself in prison, he is not considered as
having committed suicide since he had feared the tremendous tortures as regular part of the
non-Jewish trial. As a support, he referred to the Tosafot to bGittin 57b “’kaftzu’ they were

afraid of the suffering ...”®

The Ashkenazic traditions of the Tosafot, the Piskei Ha-tosafot, the Sefer Ha-aguddah and the
Beit Lechem Yehudah were discussed by the well-known Sephardic halakhist, kabbalist,
emissary, and bibliographer Chayyim Joseph David Azulai or Chida (Jerusalem 1724-Livorno/
Leghorn 1806) in his responsa collection Chayyim Sha’al. > Asked if a Jew should be mourned
who had hanged himself in the king’s prison, Chida had to balance between the Sephardic
tradition on one hand presented by Rabbi Joseph Karo who had extensively quoted those
halakhic authorities in his commentary Beit Yosef on Tur Yoreh Deah (§ 157) who had voted
against suicide even in times of persecution and forced conversions (bi-sh’at ha-shmad) and
therefore even criticized Saul’s suicide,?® and the numerous Ashkenazic traditions on the other
hand that allowed suicide out of the fear of suffering. Chida was quite aware of Ashkenazic
tradition thanks to his travels to Germany. Therefore, Chida distinguished between the case of
someone who killed himself “only” out of fear of suffering and torture and the case of one who
killed himself out of fear of transgression, i.e. one who converts out of fear of suffering.
According to Chida, it is only in the latter case that suicide should be tolerated. However,
Chida’s tendency is quite obvious to justify the regular mourning ritual retrospectively or
b’diavad in the case of this discussed suicide, inter alia even arguing the Jew might not have
committed suicide but was murdered in the prison. Chida quoted the commentary of Beit

> Appendix of sources, source 11.

*% Therefore, Zohar’s statement (Alternatives, p. 57) that Tzvi Hirsh ben Azriel based his ruling “on the mainstream
tradition with regard to King Shaul” is incorrect.

> Part |, no. 46. On this responsum cf. Israel Zvi Gilat, Exegetical Creativity in Interpreting the Biblical Laws on
Capital Offenses, in: Jewish Law Annual 20, 2013, pp. 41-101, here pp. 90-92 whose analysis, however, is not always
correct.

® Karo primarily refers to the Orchot Chayyim (Din ahavat ha-shem) of the Provengal scholar Aaron ben Jacob ha-
kohen of Lunel (end of 13th and first half of 14th century), and the Toledot Adam ve-Chavvah (N’tiv 18 IlI, fol. 165d)
of the Spanish talmudist Jerocham ben Meshullam (c. 1290-1350); on them cf. Shlomoh Zalman Havlin, Aaron ben
Jacob Ha-Kohen of Lunel, in: Encyclopaedia Judaica, ed. by Michael Berenbaum and Fred Skolnik, 2nd ed., vol. 1,
Detroit: Macmillan Reference, 2007, pp. 213-214. Gale Virtual Reference Library,
go.galegroup.com/ps/i.do?p=GVRL&sw=w&u=hsjs&v=2.1&id=GALE%7CCX2587500026&it=r&asid=2a2c0459914f7e
8ad0ddd83437f018bc. (last access 01/18/17), and Israel Moses Ta-Shma, Jeroham ben Meshullam, in:
Encyclopaedia Judaica, ed. by Michael Berenbaum and Fred Skolnik, 2nd ed., vol. 11, Detroit: Macmillan Reference,
2007, p. 142. Gale Virtual Reference Library,
go.galegroup.com/ps/i.do?p=GVRL&sw=w&u=hsjs&v=2.1&id=GALE%7CCX2587510085&it=r&asid=a06f38848f6e93
60642a0a3cbe97d87f. (last access 01/18/17).



17

Lechem Yehudah to Shulchan Arukh, Yoreh De’ah 345:3, in his Birkei Yosef,61 a collection of his
glosses to the Shulchan Arukh that was highly appreciated.

Chida’s gloss with the commentary of Beit Lechem Yehudah was again quoted by Raphael Aaron
Ben Simeon (1848-1928), chief rabbi of Cairo 1891-1921,%* where he reported a suicide in his
Nehar Mitzrayim (1908) on the rituals of the Jews in Egypt: A terminally ill woman suffering
great pain had thrown herself out of a window and died soon afterwards. Ben Simeon decided
that she should not be treated as somebody who had committed suicide and thus should be
regularly mourned. He derived his decision as a kal va-chomer, an a fortiori reasoning, from
Chida’s gloss with the quotation of Beit Lechem Yehudah, thus basically refining and further
developing the Ashkenazic tradition: If in the case mentioned there by Beit Lechem Yehudah
someone who is healthy and kills himself only out of fear that he might be tortured in the future
is not considered a suicide —then how much the more so here in the case of the very ill woman.
Therefore, she should not be considered a suicide since she is already suffering great pains and
nearly already dead.®® To sum up, according to Ben Simeon suicide can retrospectively be
justified under certain circumstances, i.e. suffering that cannot be relieved.

2.6 Summary of the historical halakhic analysis and its implications

The Ashkenazic medieval traditions added new arguments to the halakhic discussion of assisted
dying: that one might take into account the suffering person’s own interest, and that he/she is
entitled to evaluate by him-/herself when suffering becomes intolerable and to evaluate the
value of his/ her life from his/ her own perspective. Beginning with the Tosafot, these
perceptions increasingly took the suffering person and his/ her perspective into account.

Moses Isserles adopted Joshua Boaz’s ruling with the trend-setting innovation that allowed the
active removing of impediments including the touching of the dying person, without
interpreting this active intervention as acceleration of death. He did not, however, mention the
tradition that traces back to the Tosafot that allows one to kill oneself out of fear of suffering in
times of persecutions.

These different traditions demonstrate that there have been divergent traditions regarding
suicide and assisted dying in Judaism before the 20t century that can be characterized as
Sephardic vs. Ashkenazic. Beginning in the 18" century, however, the Chida offers a bridge

®1vol. 2, Livorno 1774, fol. 79a, on Shulchan Arukh, Yoreh De’ah § 345:3 (http://www.hebrewbooks.org/19312, last
access 01/15/17); appendix of sources, source 12.

62 Eliyahu Ashtor, Ben Simeon, Raphael Aaron, in: Encyclopaedia Judaica, ed. by Michael Berenbaum and Fred
Skolnik, 2nd ed., vol. 3, Detroit: Macmillan Reference, 2007, pp. 374-375. Gale Virtual Reference Library,
go.galegroup.com/ps/i.do?p=GVRL&sw=w&u=hsjs&v=2.1&id=GALE%7CCX2587502540&it=r&asid=9819afdba86e0
2f0a03fb481822f4cdc. (last access 01/16/17).

63 Appendix of sources, source 13; cf. Zohar, Alternatives, pp. 57-58, on this source.
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between the two traditions: Citing Ashkenazic tradition in his glosses, he enables the adoption
of the Ashkenazic tradition of leniency in a Sephardic environment.

The halakhic developments laid out above demonstrate that Ashkenazic tradition was
indispensable to those who sought to justify suicide out of tremendous suffering--at least
retrospectively--even in Sephardic Judaism like Cairo at the beginning of the 20" century. The
evidence also demonstrates that concern with the experience and perspective of the dying does
not reflect a modern rejection of traditional sources; both Ashkenazic and Sephardic authorities
had to address pastoral issues regarding suicide and thereby showed compassion with
terminally ill persons.

3. Modern Arguments

The medieval Ashkenazic traditions anticipated the modern development that focuses on the
individual’s perspective and his/ her autonomy. Modern discussions of assisted dying appeal to
the dignity of the dying person and to his/ her agency as God’s co-creator and partner.

3.1. Dignity of the dying person, kevod ha-briyot

The dignitas hominis, human dignity, is not an original biblical and rabbinical value and principle
but may be traced back to a concept in Latin antiquity, for instance when Cicero referred to
dignitas hominis in order to define the social position and standing of a person. In neo-stoic
legal philosophy, the concept of dignitas hominis was extended regarding to a person’s
authority and influence (Grotius, Lipsius) and from there incorporated into the American and
European constitutions of the era of Enlightenment.®*

In Jewish tradition, the term kevod ha-briyot, literally “dignity of the creatures,” is mentioned in
a more limited sense in antiquity for the first time by Rabban Jochanan ben Zakkai (passed
down in the ancient Midrash Mekhilta de-R. Yishmael, Mishpatim 13) in order to explain why in
Ex. 21:37 someone who has stolen an ox has to pay a fine that is five times of the value of the
while the fine for stealing a sheep is only four times its value:

NY, NWUNN 07N 1'7202 1710 KINW '97 1YW NIMA 7w T2 7V on n"aEn, NIRRT 2 Nt AN
.NYQIX 07N 19N 7V 11YI0 RINY '9Y

According to Rabban Jochanan ben Zakkai, God takes the “dignity of creatures” into
consideration and because the thief has to take the sheep on his shoulders in order to carry it

® Hubert Cancik, Wiirde des Menschen. 1. Begriffsgeschichtlich (Antike), in: Religion in Geschichte und Gegenwart
4, vol. 8 T-Z, Tubingen: Mohr Siebeck, 2005, columns 1736-1737; cf. extensively Markus Rothhaar, Die
Menschenwilirde als Prinzip des Rechts: Eine rechtsphilosophische Rekonstruktion, Tibingen: Mohr Siebeck, 2015
(Perspektiven der Ethik, vol. 4).
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away, his dignity is reduced and therefore his fine is also reduced.® In bBerakhot 19b, the
principle that kevod ha-briyot overrides prohibitions is restricted to rabbinical prohibitions so
that prohibitions imposed by Rabbis can be removed by Rabbis on the basis of Deut. 17:11 if
otherwise kevod ha-briyot would be violated.®® This exemption from a rabbinical prohibition is
defined in bShabbat 81b as the permission to carry stones to the roof of his house on Shabbat in
order to clean oneself after having relieved because of the kevod ha-briyot, thereby violating
the rabbinical prohibition to carry stones on Shabbat.®” In bShabbat 94b one might carry a
corpse on Shabbat in “neutral area” (karmelit), thus violating the rabbinical prohibition to carry,
too.

It is difficult to deduce a general principle of “human dignity” from these very specific cases that
would entitle someone to decide autonomously regarding God and the Torah,® especially while
considering how to shape the end of one’s life. On the other hand, “the rabbis ruled that the
positive obligation to honor other human beings, and the negative injunction to avoid
humiliating or contemptuous behavior, takes precedence over all other rabbinic verdicts, and
many Torah commandments as well. The rabbis elevate human dignity to such paramount,
exceptional importance that they grant it priority over their own authority”.®® Therefore, this

principle becomes even more significant for end-of-life issues’® if it is combined with another

8 Cf. Rashi’s explanation to bBava Kamma 79b, 12" o7nw nw n"T:
"Imi7una 1"7v n"apn 70 2'9% 12 mxy NX 71711 19D 7Y 21an N Nt

% cf. Menachem Elon, Human Dignity and Freedom, in: Encyclopaedia Judaica, ed. by Michael Berenbaum and Fred
Skolnik, 2nd ed., vol. 9, Detroit: Macmillan Reference, 2007, pp. 585-588. Gale Virtual Reference Library,
go.galegroup.com/ps/i.do?p=GVRL&sw=w&u=hsjs&v=2.1&id=GALE%7CCX2587509304&it=r&asid=1919b7b445894
1a6ab20a7b9cbd97695. (last access 01/14/17), here p. 587.

%7 cf. Nahum Rakover, Human Dignity in Jewish Law (Hebrew), Jerusalem 1998 (The Library of Jewish Law), pp. 48-
49, 177-182. According to Rakover (The Protection of Human Dignity, in: idem [ed.], Jerusalem — City of Law and
Justice, Jerusalem: Library of Jewish Law, 1998, pp. 187-227, here p. 209 n. 57), the principle was limited by a few
early halakhic authorities further for they suggested that only those rabbinic verdicts without a biblical basis or
explicitly mentioned in the Talmud can override a prohibition.

%8 Cf. Melissa Weintraub, Kvod Ha-Briot: Human Dignity in Jewish Sources. Human Degradation in American Military
Custody, p. 15 (www.truah.org/images/stories/pdf_torture_resources/Human_Dignity_Weintraub_0.pdf (last
access 12/10/16): “The trumping priority of human dignity is not unlimited. According to all authorities, one may
not transgress a negative, Biblical command in a non-monetary matter where it clashes with human dignity; one
may not murder or even wear 'mixed species' (linen and wool together) in order to avoid violations to human
dignity. Furthermore, even in cases of rabbinic injunctions, one must do all one can to preempt the conflict. In BT
Shabbat 81b, the permission to carry a stone into a toilet on Shabbat is immediately followed by a hairsplitting
counterexample; one cannot, for the sake of one's dignity, pick up a chip in a public place in order to clean one's
teeth after a meal, because unlike one's choice of toilet location, one could have predicted where one would eat
one's meal and thus have prepared toothpicks in advance.” Abraham de Wolf’s and Elisa Klapheck’s account of
bShabbat 81b and 94b in their article is imprecise and therefore their hereupon drawn conclusion too far reaching:
“Das Recht, in Wirde zu sterben. Juristische und rabbinische Gesichtspunkte zur Sterbehilfedebatte” (“The right to
die in dignity. Legal and rabbinical aspects to the debate on assisted dying”), in: Elisa Klapheck (ed.), Jiidische
Positionen zur Sterbehilfe, Berlin: Hentrich, 2016 (Injanim, vol. 1), pp. 89-139, here pp. 114-117.

% Weintraub, Kvod Ha-Briot: Human Dignity in Jewish Sources, p. 15.

79 ¢f. Teutsch, Preserving Quality of Life, pp. 1-2, deriving this value from the well-known story about the
grandfather who was separated from the common table by his son because of his misbehavior; he was only
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concept or “meta-principle”’” or “basis axiom,”’* man’s creation in God’s image, that is widely

considered to be a fundamental Jewish value.”

3.2. Creation in God’s image as an argument for human agency

According to Gen. 1:27, God created humans in God’s image, b’tzelem elohim. A person’s worth
and dignity are defined by an extrinsic divine concept that sanctifies all human life: “Whoever
sheds the blood of man, by man shall his blood be shed; for in His image did God make
man”(Gen. 9:6, NJPS). However, this concept primarily confirms the utmost value of every life”*
and thus at first glance contradicts any attempt to use it as justification to decide autonomously
about one’s end of life.

It is only when this concept is interpreted in the context of the creation stories in Gen. 1-2 that
it can support the agency of a person to make end-of-life decisions. Immediately after their
creation the first woman and man are commanded to be fertile and increase, to master the
earth and rule over every living being (Gen. 1:28). According to Gen. 2:15, man was placed by
God in the garden of Eden to work and to protect it. Created in God’s image, men and women
continue God’s creation by their procreation and thus receive agency as God’s co-creators and
partners.

The modern “open Orthodox” Rabbi Herzl Hefter, Rosh Beit Midrash Har’el in Jerusalem, goes
even further by arguing “that human consciousness is the instrument of divine revelation” since
humans are created in God’s image. Therefore, “God is revealed through human
consciousness,” too; hence “our refined moral convictions and religious sensibilities may be

considered a form of divine revelation.”””

readmitted after the grandson had shown his father that he would similarly act with his father when he would be
old; on the story cf. Sharon Barcan Elswit, The Jewish Story Finder. A Guide to 668 Tales Listing Subjects and
Sources, Jefferson, NC/ London: McFarland & Co., 2012, p. 40 no. 56 “The Grandfather Who Was Thrown Out of the
Sukkah” = “The Wooden Bowl”.

L Cf. Justice Elon’s judicial decision of the Israeli Supreme Court in the case of the minor Yael Shefer (CA 506/88,
Yael Shefer, Minor by way of her mother v. State of Israel, 48 (1) PD 87): “This supreme value is based, as stated, on
the meta-principle of man being created in the image of God, with all that implies”, quoted according to Elon,
Medicine and Law, p. 745.

’% Elon, Human Dignity and Freedom, p. 586: “The origin of human rights in Judaism lies in the fundamental notion
of man's creation in the image of God”.

73 Cf. the ruling of the Israeli Supreme Court: “Human dignity means not to disgrace or embarrass the divine image
in man”, quoted according to Elon, Human Dignity and Freedom, p. 588.

7% cf. more extensively Doron Shultziner, A Jewish Conception of Human Dignity. Philosophy and Its Ethical
Implications for Israeli Supreme Court Decisions, in: Journal of Religious Ethics 34,4, 2006, pp. 663-683, here pp.
667-668, 672-675.

75 Cf. Herzl Hefter, Why | ordained women, The Blogs. The Times of Israel, July 19, 2016,
http://blogs.timesofisrael.com/why-i-ordained-women/ (last access 05/22/16).
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If God is not the absolute owner of life anymore and has enabled humans created in God’s
image to refine “moral convictions and religious sensibilities” — why should this not be true for

end-of-life decisions? ’®

4. The German Protestant position regarding suicide and assisted suicide

Liberal mainstream Protestantism in Germany opposes any general legal ruling that allows
assisted suicide but leaves the decision to the individual conscience in each case.”’ The
Protestant and Catholic churches released a joint press statement in November 2015’® that
affirms the amendment of the German criminal law as a “decision for life and to die in dignity”
by underlining that the prohibition criminalized any commercial assisted suicide and thus
pointed the way for the protection of life. The statement emphasizes that the law protects
terminally ill and old persons from the social pressure to die early and that physicians and care-
givers are protected from expectations that they will render suicide assistance within the frame
of health care services. The joint press statement calls for the expansion of hospice and
palliative care. It neither condemns suicide or assisted suicide explicitly, nor does it attempt to
justify it under certain circumstances.

The most well-known public controversy about the Protestant position is owed to the couple
Schneider: the former EKD (Evangelical Church in Germany) council chair Nikolaus Schneider
who resigned from his position in 2014 in order to assist his wife Anne who had fallen ill with a
very aggressive form of breast cancer. Since Anne Schneider had also studied Protestant
Theology and worked as a teacher for religious instruction, she was able to develop her own
theological approach. The couple had already made public their experiences and theological
approaches toward suffering and death when their daughter had died from leukemia at the age
of 22; when Anne Schneider became ill, they also published their differing theological positions
regarding suicide and assisted suicide of terminally ill patients.”® In his statement, N. Schneider
clearly opposes the idea that humans have the right to return the gift of life autonomously. At
the same time, he distinguishes between his own theological position and his function as a
pastoral care-giver. He expresses respect for theological insights that are biblically and
theologically based and subjected to a high amount of ethical reflection. He rejects the criticism
that his promise to accompany his wife even if she commits suicide undermines the position of

78 cf, Zohar,Alternatives, p. 50.

77 Positionspapiere aus Kirche und Diakonie: Sterben in Wiirde — Beihilfe zum Suizid. Eine Stellungnahme des Rates
der EKD (“Position papers of the church and deaconry: Dying in dignity — assistance to suicide. An opinion by the
Council of the Evangelical Church in Germany”), February 10, 2015, online:
https://www.ekd.de/download/sterben_in_wuerde_beihilfe_suizid_17_21.pdf (last access 10/18/16).

78 http://www.dbk.de/nc/presse/details/?presseid=2957 (last access 01/18/17).

" Hermann Grohe/ Nikolaus Schneider, Und wenn ich nicht mehr leben méchte? — Sterbehilfe in Deutschland — Mit
einem Interview mit Anne Schneider und einem Beitrag von Frank Ulrich Montgomery, ABlar: Adeo, 2015.
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the EKD. Against this, he argues that no one has the right to make prescriptions to somebody
else in such intimate and basic questions like dying; his wife, however, would be held
responsible for her decision by God.*

According to Anne Schneider, appropriate theology has to be contextual theology. If it becomes
the case that she will have given up hope for a meaningful life on earth, she will consider the
option of a medically assisted suicide. From the “wisdom to die”, based on Ps. 90:12: “Teach us
to count our days rightly, that we may obtain a wise heart” (NJPS), and the concept that human
beings are created in God’s image, she derives the responsible freedom to shape the process of
dying. She opposes the categorical prohibition of the Evangelical and Catholic churches
regarding suicide since she perceives the option to decide under certain circumstances as part
of the responsibility transferred to her by God. To return the gift of earthly life to God gratefully
does not have to be limited to “natural methods” like interruption of eating and drinking but
can also include asking physicians for a lethal cocktail of drugs to shorten the process of dying.
She wants to be accompanied by her husband even if her acting contradicts his theological-
ethical belief. She believes that humans are not surrendered powerlessly to the alleged will of
God and do not have to wait for God to act but can act while praying. She refers to the
theologian Dietrich Bonhoeffer who says that God waits for and responds to wholehearted
prayers as well as responsible deeds: “God wants us to take our lives —as well as our dying —in
our hands;” this does not necessarily include clinging to earthly life. God can be addressed with
grievances and questions. According to Anne Schneider, healing does not depend on
achievement of belief since God does not use his power to prevent suffering of human beings.®*
She opposes stories about healing in the New Testament that end with the message, “your
belief has helped you,” for they suggest that the acceptance of prayer is the reward for a good
and right belief.

Anne Schneider’s statement clearly reflects a problem that is aroused by Christian mainstream
theology: Since God is perceived as sovereign over suffering, suffering might be interpreted as
intended by God. Although this perception is not totally unknown in Judaism, well-known

Jewish authorities rejected the concept of “yissurim shel ahavah.”®*

However, this merely
“Christian” problem has to be addressed in a Jewish-Christian setting. Moreover, Schneider’s
statement demonstrates the importance she attributes to the official theological position of the
churches, indirectly expressing her desire that the churches publish an official statement that
might consider suicide as an option under certain circumstances. As a theologian, she is

privileged to develop her own theological position but her statement reflects that she feels

& |bid., pp. 17, 20, 22, 32.

 Ibid., pp. 166, 169, 170, 172, 173, 175.

82 Cf. the well-known story about R. Chiyya bar Abba, R. Yochanan and R. Eliezer in bBerakhot 5b, and Dorff,
Matters, p. 185.
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isolated in her position and would appreciate the explicit theological acceptance by the
churches.

5. Proposal about how to proceed in the concrete case

Common to both the Jewish and the Protestant traditions is the shared belief that humans are
created in God’s image. Thereby God passed agency to humans and even enabled them to
refine “moral convictions and religious sensibilities” as a “form of divine revelation.”

In both traditions, God is perceived as compassionate. As the compassionate One, God is not
the absolute owner of human life. God does not interfere creation anymore, but depends on
the creatures’ work as God’s partner. This partnership relation is also expressed in the concept
of the covenant, berit. Does this mean that the human partner should be allowed to decide
under which circumstances s/he wants to return the gift of life? The German Liberal rabbi Tom
Kucera has formulated this idea as an open question: Is someone created b’tzelem elohim
allowed to return the gift of life gratefully? In contrast to Anne Schneider, who affirms that this
is possible, Ku¢era does not provide an answer but leaves the question open.®

No contemporary halakhic statement would clearly support this position. A broad consensus
exists that one should not prolong life “even if only for a moment” (chayyei sha’ah) in the case
of a moribund, terminally ill patient.®* However, how much the process of dying may be
passively or actively accelerated is still disputed, with some affirming only that one should
passively refrain from action (i.e. medical treatment that prolongs life as well as suffering) and
others allowing for the active removal of external impediments to death.®® It is also disputed
whether a moribund person may receive drugs to relieve pain without considering that this
treatment might shorten the life:¥® An Orthodox authority like R. Moshe Feinstein®’ allows

8 Kutera, pp. 83-84.
8 Cf. Moshe Feinstein, Iggerot Moshe, Choshen Mishpat Il 73:1, insofar the patient is suffering great pain (see
below, n. 87). However, the influential R. Eliezer Waldenberg, Tzitz Eliezer IX, 47:5, states that generally life has to
be prolonged, even independently from the patient’s explicit will:
IN'IN VX' 1NXY] N7INN DX 17'9X |2 KNI VIYD KIN DT TN 700 DNI0' DR X7 17 DIR'Y N7RN DYWN N DRI
73 O TY 0N 0Nt V"7 DR 0NN DTN DAY NDNIN DRI AT 791 0 0"RELNIMN 7 N2 D ATV DY Y7 wnan R
L. INI'N2 NN XX TN NN X7 DT 0TR7 NI N0'7na pfavnmy
cf. inter alia Kucera, pp. 73, 86 n. 37 and 38.
8 Cf. for instance Avraham Steinberg, The Halachic Basis of “The Dying Patient Law”,
http://98.131.138.124/articles/JIME/JMEM12/JMEM.12.3.asp (last access 07/03/16); for the German Orthodox
position cf. the interview with R. Jaron Engelmayer (at this time rabbi of the Cologne community) votes generally
against an active acceleration but permits to suspend this ruling under certain circumstances after consulting a
rabbi: Ayala Goldmann, Fiinf Minuten mit ... Rabbiner Jaron Engelmayer (iber jlidische Positionen zur Sterbehilfe,
Judische Allgemeine, December 4, 2014, http://www.juedische-allgemeine.de/article/view/id/20872 (last access
01/20/17).
¥ Kutera, p. 71 and p. 86, n. 26-28.
& lggerot Moshe, Choshen Mishpat Il 73:1:
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giving pain relief as long it does not shorten a second of life. While Conservative rabbi Avram
Israel Reisner does not allow an unlimited rate dose,®® other Conservative rabbis like Elliot N.
Dorff® and Reform rabbis like Walter Jacob® vote in favor of using an unlimited rate dose of
pain reliever if that is needed for pain control, thereby taking death as byproduct into account.
This might be interpreted as a “halakhic fig leaf”, as Rabbi David Teutsch suggests from a
Reconstructionist perspective.’® However, this “halakhic fig leaf” has not yet been used to
explicitly justify assisted suicide in an officially published rabbinic statement. On the contrary, a
clear halakhic consensus forbids assisted suicide, defining the prohibition “to cause death even
indirectly” as “Torah law”°? in keeping with Sephardic tradition as represented by Maimonides:
“Anyone who causes a death is guilty of a great sin and liable to the death penalty imposed by

Heaven.”*?

However, by considering the halakhic development, especially the Ashkenazic traditions and
their adoption, one might refine the ongoing halakhic discussion and thus even justify a position
that prioritizes the decision-making agency of the dying over the absolute value to protect life.>*
In so doing, one continuously adjusts the more flexible and lenient Ashkenazic traditions that
prioritize the situation of the suffering ill and his/ her perspective and evaluation over absolute
rulings and prohibitions (2.4.4.): The fact that they were even referred to by Sephardic rabbis
(2.5.) demonstrates their inalienability for the halakhic discourse in end-of-life issues.

[N'7 'R ,[M102 NNY RXN] RINY 1N 1'A* JIRNYT NRIDT 'NO 17 N7 AWOKR 72K MI10' K72 N7IN XINY 1InD N'N'Y K7 NI
Y7 17'9X X7 DMA'Y 27199 ATR NIWYY D1 TMY NNy DRIDN ‘N0 DN7 IN'7 D ,DNY 1ND DINY' X7X NIXIDY 1 17
VA KR NXP' K71 N0 17'77'W X9 'O XD'X DX 72X ,NWYN 7K1 2w I'N'W K7X ,0'T 191W NIA'WNA XN NNX
0012 'K " TYWD NIWY7? 11X 1NN
8 A Halakhic Ethic of Care for the Terminally Ill. YD 339:1.1990a,
www.rabbinicalassembly.org/sites/default/files/assets/public/halakhah/teshuvot/19861990/reisner_care.pdf (last
access 12/13/16), id., Mai Beinaihu? YD 339:1.1990c,
www.rabbinicalassembly.org/sites/default/files/assets/public/halakhah/teshuvot/19861990/maibeinaihu.pdf (last
access 12/13/16).
# Assisted Suicide. YD 345.1997a,
https://www.rabbinicalassembly.org/sites/default/files/public/halakhah/teshuvot/19912000/dorff_suicide.pdf
(last access 12/11/16).
% Drugs to Relieve Pain (August 1991), in: idem, Questions and Reform Jewish Answers. New American Reform
Responsa, New York: Central Conference of American Rabbis, 5752/1992, No. 151, pp. 239-241: “There is a fine line
of distinction between alleviating pain and prescribing a drug which may hasten death. When the pain is great the
physician should alleviate the pain and not be overly concerned about the latter consequence, as death is certain in
any case.” (p. 240).
ot Preserving Quality, p. 5.
92 Steinberg, ibid.; similarly Kassel Abelson, Suicide. YD 345:2.2005,
https://www.rabbinicalassembly.org/sites/default/files/public/halakhah/teshuvot/20052010/abelson_suicide.pdf
(last access 12/11/16).
% Mishneh Torah, Hilkhot Rotze’ach 2:2; translation quoted according to Steinberg, ibid.
°* Of course, this argument will not be accepted by Orthodox poskim like R. Eliezer Waldenberg (Tzitz Eliezer IX,
47:5) who only rely on the halakhic development that is reflected by the Shulchan Arukh and its Sephardic
predecessors.
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Moreover, the step is very small from the active interruption of life-sustaining measures--like
the decision to stop eating by the terminally ill or the decision to suspend artificial nutrition by
care-givers --to the drinking of a fatal drug cocktail under intolerable pain and suffering.” In this
case, the retrospective justification of suicide a posteriori as expressed by Ben Simeon is only
partly helpful for a dying patient who considers suicide, yet would feel much more supported by
explicit official empathy for his/her decision, even if this includes suicide.

In the concrete situation, the congregational rabbi should encourage the family members to talk
openly about their feelings and fears. Moreover, she should present the complex ethical-
theological dimensions and implications to them and accompany and support them in their
process of decision-making. In addition, the congregational rabbi should meet with a Protestant
pastor as soon as possible, preferable the one who is in charge of the father (C), in order to
present the complex Jewish approach to the pastor and to discuss with him/ her the ambiguous
Protestant position expressed by the Schneider couple. In the best case, the pastor would be
willing to adopt Anne Schneider’s position or at least support Nikolaus Schneider’s pastoral
approach (that actively accepts Anne’s decision) and explain it to the father (C) in the most
extensive way possible. Thus, the case of the Schneider couple might be helpful for Cin
accepting his wife’s decision; Anne Schneider’s theological arguments might allow him to reflect
on his own position and perception of God so that he does not have to interpret the fact that his
prayers cannot prevent his wife’s death as his failure or as a proof of his inadequate belief.

As a result, A and C as well as the rabbi and the pastor could support the terminally ill mother
(B) in her desire to decide about her life and to evaluate it, considering her extreme pain and
the loss of kavod due to the external excrescence of the cancer. Anyone who is going to actively
assist her (especially A) should be supported, too, to do this without feeling guilty as a result of
doing something theologically/ religiously forbidden. The best solution might be to fix a drug
pump with morphine that allows B to decide by herself about the dose rate, thereby taking into
account that the dose rate might not only relieve pain but moreover cause death as a side
effect.

% Cf. Kravitz (2006), pp. 82-83.
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Appendix of sources
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% If not otherwise noted, all texts are quoted according to the Bar llan University Database, version 17.
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3) Mishneh Torah, Hilkhot Avel 4:5
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5) Shulchan Arukh, Yoreh De’ah 339:1
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6) Sefer Chasidim, Bologna Print 1538, fol. 86r
(https://etc.princeton.edu/sefer_hasidim/manuscripts.php, last access 01/15/17)
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Parma 3280 H, paragraph 315, fol. 39r (according to
https://etc.princeton.edu/sefer_hasidim/view2.php?id=2&s=315&e=315, last access 01/15/17)
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8) Yalkut Shim’oni (2 vols., reprint Jerusalem 1979/80), vol. 1, Ekev § 871
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Yalkut Shim’oni (2 vols., reprint Jerusalem 1979/80), vol. 2 § 943

'NTN NI NPT 0 17 DN XN9YN 2 (*7'730) M 197 KA LMD NIYPTRY DINK NWR] NwyNn
N7 KX ,071IVN N 097 NYpAN IR NNWN K71 '7OKN X7 NNyIv 'R 0N 71 7w 0vn woyni
N7 NNdWNI INIK NNIA IX 21N 12T %7 W' 179X IR DTN 17 NN ,0'm' 73 75 NdIRN Nna

DIl D NNWYI D270 ,NT INKR DT D' NY7Y NO1dN NN JAXY 'van 07 1NN .01 751 No1dn
2117 yniy DTR MUK NNY7Y IR D7 ,nnni nnn 'whun

9) Tosafot, bGittin 57b "1¥97 "2 TINY 11 qT |'0'a NDON NISOIN

INXY1 72n' 781 N1MY M M70'w 2om (. 97T) 1Y '0Nd KT XNl - 0 )IMY7 17911 710 1X972
TIVI XN7X¥7 1079 NNTYIEIRWM NINYT 172 MR (227 9T NI2md) 2NRT [I10M 1I'N 0K RON
JNIN DTN DR NIR v 1 DNYT



!

30

10) Joshua Boaz ben Simon Baruch, Shiltei Ha-gibborim, on Hilkhot Ha-RI”F § 237 to bMoed
Qatan 26b, Romm edition of the Babylonian Talmud, fol. 16b.
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11) Tzvi Hirsh ben Azriel, Beit Lechem Yehudah, Amsterdam 1732/33, fol. 112a, on Shulchan
Arukh, Yoreh De’ah 345:3 (http://www.hebrewbooks.org/19533, last access 01/15/17)
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Tzvi Hirsh ben Azriel, Beit Lechem Yehudah, Fuerth 1746/47, fol. 100a, on Shulchan Arukh, Yoreh

De’ah 345:3 (http://www.hebrewbooks.org/8067, last access 01/15/17)
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12) Chayyim Joseph David Azulai (Chida), Birkei Yosef, vol. 2, Livorno 1774, fol. 79a, on Shulchan
Arukh, Yoreh De’ah 345:3 (http://www.hebrewbooks.org/19312, last access 01/15/17)

SINPEIEIIEI BRI M3e L 9106610y
“ipasphd PIPEh £iq “3p H100 133 fpan’ D QP
Y9 neo 1y boop opept apIic 191 171
5008 B63 01 g7 ppon - 67w 1Y 0399 pap Yo
37080 (voren 1591 - 1PIY DI OILN MIY
99393 3pop hpio P15 b6 PIIPR PB'EI Sh3s3
£'2935%3 pindip 130391 0piop 93 10 BRYION
$2301ph13p31 F3p 70 3" 3 3pY [piap 390 3"

-py1Y msy 1kn ,

oo "0 s 23 9fp 200 02 B™0N 370 5 N
1039 prond DR P31 pIv H Ak k)
172121030 331 Dm0 o1wp 1hpR w933
O 3"EY 1Y #1210 ) Hpr1351 bpa1n3 1anphI
o'y 1 1pep 777 ‘130 0PI Y MID 590},
6306 [prap3 phr ©) 13p P13 130 67900 PIIDS
17300 o130 61 0o "0 30 I [ried ope o1
« [»900 o2 Y3000 P03 P EHd .
gf1 i3 f2opon pramfoe $55 prdw ‘7:5‘
3353000 9370 F07 00 67900 P
£36 32600 0on1 b 36 630PI1 Han
#3190 330303 135 626 Aar6d
« b3 by phabon phg
130 P393 {30 3p3 vE33 v} Jov blo hr ok w
smh9 49619016 ©+1 310 panab o0 1pt 0 Yrod
P9 191 °p3p 03 910723 vEr1na HIviv0Y
opand o3lo 1pp peas i prown o
1319 133 369g 151727 poon ‘I 3p3- (21 6"
* 101533
o3113 ovypr1d 63 bl frp MY Pon oh be )
olra’myy o nas oI Jovoono o
P50 ‘oo e pr1d msy 36n M oY ph
1006y o0 1pd sope prad omadia prprsn
. F “pT0r ond 3 L D
©RY ‘)93 300 M5 16 D (3 {op ) )
036 97900 290 6"y 303 3 1P 06 b L
29 piyepd P 10 PV (P PIIIENI nho
1731 01 o3 3030 praxd p 0 (Feh3 dom
79 6"D 01193 9nd
S PRI Pr13 1D 1) odSssen c1yn !



13) Raphael Aharon Ben Shim’on, Nehar Mitzrayim, vol. 1: Orach Chayyim and Yoreh De’ah,
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Alexandria 1908, fol. 142a/b, § 47 (http://www.hebrewbooks.org/34122, last access 01/15/17)
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